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I. INTRODUCTION

On April 20th, 2005, President Bush signed into law the Bankruptcy
Abuse Prevention and Consumer Protection Act, commonly referred to as
"BAPCPA."' This act was implemented to reform and amend the existing

* Justin Luna is an attorney at Gray Robinson, P.A. in Orlando, Florida. He practices in the
firm's bankruptcy and commercial litigation groups. He would like to thank his wife, Victoria Luna
and Professor Jeffrey Davis.
1. Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-8,
119 Stat. 23 (2005).
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bankruptcy code in order to prevent new debtor requirements when
seeking the protection of the bankruptcy court.2 One of the most
substantial amendments was the addition of Chapter 15 to title L.3 The
new Chapter 15 replaced and greatly expanded the former U.S.
Bankruptcy Code provision dealing with cross-border insolvencies, section
304. 4 The new section is an adoption of the Model Law on Cross-Border
Insolvency (Model Law), originally proposed in 1997 by the U.N.
Commission on International Trade Law (UNCITRAL) and has been
domestically adopted as the new Chapter 15 of the U.S. Bankruptcy Code.5
The purpose of the newly enacted UNCITRAL Model Law is to
promote greater cooperation between courts, debtors, trustees in the United
States, and in foreign countries in cross-border insolvency proceedings.
The Model Law also promotes fair and efficient administration of crossborder insolvencies that protects the interests of all creditors, as well as the
debtor and produces greater legal certainty for trade and investment in the
international arena.6
The exponential growth of international business in the last two
decades has pushed the once laughable Model Law into swift adoption by
the United States.7 However, many questions still remain and may arise as
a result of the immediate adoption of the UNCITRAL Model Law in the
United States.
These changes may present a variety of problems for both creditors and
debtors alike. Serious questions remain regarding how protections and
rights afforded by the U.S. Bankruptcy Code to debtors, as well as
creditors, may be affected in Chapter 15's implementation. Uncertain
application of the automatic stay, conflicting priority battles, determination
of the property of the estate, and dischargability of debt all may be affected
in a Chapter 15 proceeding. In addition, the correct application of law and
the protection that the law affords to debtors and creditors may conflict
when countries that have adopted the Model Law intermingle with
countries that have not. Administration of these cases may result in

2. Id.
3. 11 U.S.C. § 1501 (2005).
4. 11 U.S.C. § 304 (1978).
5. Bankruptcy Reform Bill Adopts UN. Model Law to More Effectively Deal with CrossBorderInsolvencies,DECHERTONPOINT (Dechert LLP), Apr. 2005 [hereinafter DECHERT]. For the
fill text and background of the Model Law, see UNCITRAL MODEL LAW ON CROSS-BORDER
INSOLVENCY WITH GUIDE TO ENACTMENT (1997) [hereinafter UNCITRAL MODEL LAW], available

at http://www.uncitral.org/uncitral/en/uncitral-texts/insolvency/I 997Model.html (last visited Dec.
17, 2007).
6. See DECHERT, supra note 5.

7. 119 Stat. 23.
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extreme inequity for one creditor and huge benefit for another. Such
inequitable application may result in forum shopping by debtors, as well
as the inequitable distribution of assets for lucky creditors at the expense
of others.
This Note will discuss how debtor and creditor rights are altered by the
U.S. adoption of the Model Law and how such alterations may affect
where and why multinational business entities and those doing substantial
business with those businesses. Ultimately, many failing corporations may
go to great lengths to center or even shift their business assets to countries
that afford them the greatest protection under local insolvency rules.
II. BACKGROUND INFORMATION
Twenty to thirty years ago, corporations, business entities, and other
business enterprises would not have given a second thought to which laws
govern business their operations, as most corporations only operated
within the jurisdiction of the United States, or within the domestic
boundaries of their country of origin.' In general, local banks and credit
unions are the main source of funding, providing financing agreements to
these business entities. In fact, transnational business or business
transactions was only as a dream.
The landscape of business operations has since changed. In the age of
the internet, many businesses are operating overseas, or at the very least,
providing some form of service in other countries. In 2000, there were
over 60,000 multinational corporations in operation.9 Businesses continue
to do more and more work abroad seeking to reach new markets, tap into
new resources, and solicit the help of cheaper labor.' ° In an effort to
establish themselves in foreign countries and foreign communities, many
companies open offices in other countries, divert their assets overseas, and
secure funding from foreign creditors." As a result, the profit margin for
these companies have been significant. As of 1998, multinational
corporations produced 25% of the global output, and, in 1997, the top one

8. Martin Wolf, Globalisation and its Impact on the Rhineland Social Model, Address
Before the Oxford University Society of Luxembourg (Oct. 11, 2005), available at
http://www.oxford.lu/documents/Wolflecture.doc.
9. GARY M. QUINLIVAN, ACTION INSTITUTE FOR THE STUDY OF RELIGION & LIBERTY,
MULTINATIONAL CORPORATIONS: MYTHS AND FACTS 8 (2000), http://www.acton.org/files/rl
v10n6.pdf.
10. Id.
11. Id.
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hundred firms controlled 16% of the world's productive assets. 2 In
addition, as of 2000, 51 of the 100 largest economies in the world were, in
fact, companies not sovereignties.' 3 Many more companies continue to
move their operations and assets all over the world seeking a piece of the
enormous profits that companies such as Microsoft, Dell, Intel, Wal-Mart,
and Cisco Systems currently enjoy. 4
With global success stories, however, there are also stories of global
failure. The competitive global business environment demands are too
much for many businesses, and many do not survive in their bid to take a
seat at the international business buffet. Instead, such companies may be
forced to limit their operations to the domestic confines of the United
States rather than risk foreign investment. 5 The number of bankruptcy
filings by international publicly traded companies alone has risen sharply
since 1997.16 "A record 257 publicly traded companies filed for
bankruptcy in 2001, representing a 46 percent increase over the prior
year's record of 176 filings ... ."" "These companies brought some
$258.5 billion in assets into bankruptcy, more than double the assets of
public company bankruptcy filings in 2000. "18 In 2001 alone, there were
45 companies with assets greater than $1 billion that filed for Chapter 11
bankruptcy protection which was "more than double the prior year's
record of 21 filings."' 9 Enron's bankruptcy filing is included in this data
and at $63 billion, is the largest filing in history.2" It was within these
failed experiments that the number of cross-border insolvencies filed in the
United States increased exponentially.2' In fact, bankruptcy cases of any

12. Id.
13. Institute for Policy Study, Of the World's 100 Largest Economic Entities, 51 are Now
Corporations and 49 are Countries (citing Report on the Top 200 Corporations), available at
http://www.corporations.org/system/top100.html (last visited Feb. 20, 2008).
14. Diane Alden, The Wealth of This Nation-Part I, NEWSMAX.COM, Apr. 30, 2003,
http://www.newsmax.com/archives/articles/2003/4/29/142131 .shtml.
15. Alan Deaton, Large andSmall CompaniesExhibit DivergingBankruptcy Trends, BANK
TRENDS, Jan. 2002, http://www.fdic.gov/bank/analytical/bank/bt0201.html.
16. Id.
17. Id.
18. Id.
19. Id.
20. Deaton, supra note 15.
21. Edwards & Angel, LLP, International Insolvency-Country Debt, Company Debt, and
Cross-Border Cases, http://www.eapdlaw.con/files/News/43736d2d-499c-4eff-aadO9f359c047063/Presentation/NewsAttachment/65692710-4ee8-4c65-bfl c-9f766398d04c/media.208.
pdf (last visited Dec. 17, 2007).
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size, whether personal or corporate, increasingly have some international
element.22
As a result of these trends, many non-bankruptcy business lawyers now
find themselves frantically searching the Bankruptcy Code, Chapter 15 in
particular, for answers to their global clients' questions. Would you know
what to do if a Mexican franchise agreement goes downhill in order to
protect the parent corporation's assets? What happens if your client's
manufacturing plant in China ceases to operate, and is about to be sold?
What happens if your client, has an office in Moscow, which is losing
millions of rubles, but continues its operations? What if your client is
owed millions by a corporation based in Brazil, but the property they own
that is located within the United States is worth about 10% of that? Under
any of these scenarios, would you know how to advise your client? This
sudden boom and bust in the world of international insolvency has left
legislators and lawyers wondering why they did not see this coming and
has left many uncertainties in the world of international insolvency.
Historically, there has been little legislation or policy in the world of
international bankruptcy to promote cooperation between bankruptcy
courts of various nations.23 One of the first laws on international
insolvency proceedings came in the United States. In 1978, the U.S.
Congress enacted section 304 of the U.S. Bankruptcy Code. 4 Section 304
provided a very brief guide for how cases ancillary to foreign proceedings
were to be administered within the United States. This was the first time
that the United States acknowledged notions of cooperation and comity
with foreign courts pertaining to matters dealing with insolvency.26 This
brief code section primarily dealt with how a foreign trustee could
implement a main case in the United States, and how the United States
27
would assist foreign debtors in turning over assets, and aid in other relief.
As time progressed following its enaction, the section became narrow in
scope.28 However, during this period, United States based business entities

22. Jay Lawrence Westbrook, Chapter15 at Last, 79 AM. BANKR. L.J. 713-14 (2005).
23. Evelyn Biery et al., A Look at TransnationalInsolvencies and Chapter 15 of the
Bankruptcy Abuse Prevention and Consumer ProtectionAct of 2005, 47 B.C. L. REv. 23, 25-26
(2005).
24. See Neil J. Saltzman, CrossBorderInsolvencies and the UnitedStates Bankruptcy Code,
http://Ilawfirminternational.com/hagueart.aspx (last visited Dec. 17, 2007) (describing the
background of the passage of Chapter 15 of the Bankruptcy Code).
25. 11 U.S.C. § 304 (1978).
26. See id.; Westbrook, supranote 22, at 718-20.
27. See AMERICAN LAW INSTITUTE, INTERNATIONAL STATEMENT OF UNITED STATES
BANKRUPTCY LAW 83 n.276 (2003).
28. Id.
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were not afforded the same protections abroad.29 The United States based
businesses needed other countries to implement and adopt similar
measures to protect themselves in foreign insolvency proceedings.
In the early 1990s, the United States headed a push to help implement
universal bankruptcy proceeding regulations in foreign nations.3 ° With the
United States at the helm, the United Nations Commission on International
Trade Law began an endeavor to develop a set of Model Laws for
countries to follow for cross-border insolvency proceedings. After only
two years, the draft was complete on December 15, 1997; the U.N.
General Assembly adopted the Resolution for State domestic adoption of
the Model Law and its Legislative Guide.3 ' During this time, the United
States heavily pushed other countries to adopt and ratify the Model Law
into their domestic laws.32 Furthermore, the U.S. legislators indicated that
it was in their country's best interest to follow the Model Law as closely
as possible in order to encourage other countries to do the same.33 The
House Committee Report on Chapter 15, which is a viewed as a very
important authoritative interpretation, evidences this attempt by U.S.
policymakers to exert such influence.34 Whether countries ultimately adopt
the Model Law or not, the U.S. resolution of problems resulting from
foreign and multinational insolvency proceedings currently rests on its
new Chapter 15 back.
The adoption of the Model Law into the domestic legislation of the
United States is a good start to accomplish the goals of uniform
application, predictability in transnational cases, and comity between
nations. Unfortunately for debtors and creditors alike, it does not go far
enough to ensure that these goals are realized. Many of the traditional
rights and protections afforded to debtors and creditors in traditional
Chapter 7 or 11 cases may be significantly altered by the adoption of the
untested Model Laws in foreign proceedings. A variety of questions still
remain pertaining to what exactly is the property of the estate, whether all

29. No other G7 country had adopted a form of transnational business insolvency law at the
time the United States did so in 1978.
30. International Bar Association, Section on Insolvency, RestructuringandCreditor'sRights
Projects,availableat www.ibanet.org/legalpractice/InsolvencyProjects.cfm (last visited Dec. 17,
2007).
31.

G.A. Res. 52/158, U.N. Doc. (A/59/17), ch. III (Jan. 30, 1998).

32. The Model Law is not a treaty and does not become binding upon signature, it requires
adoption and ratification into the domestic laws of each sovereign nation for full effect. Legislative
Guide to Insolvency, www.uncitral.org/pdf/english/texts/insolven/05-80722_Ebook.pdf(last visited
Dec. 31, 2007).
33. Westbrook, supra note 22, at 719.
34. Id.; see also H.R. REP. No. 190-31, n.114 (2005).
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creditors are to be treated equally, and whether other nations will follow
the lead of the United States. The results, as I will discuss, are varied at
best, and unless there are further modifications, amendments, or diplomacy
prevails, debtors and creditors will be left without clear answers to how
transnational business entities will be treated under the new Chapter 15
laws.
III. PROPERTY OF THE ESTATE UNDER CHAPTER 15
In a domestic insolvency case in the United States, the property of the
estate is defined by section 541." 5 Section 541(a) includes an expansive
definition of "property of the estate," as evidenced by the statutory
language, "the estate is comprised of all the following property, wherever
located and by whomever held.... -36 Thus, this section seeks to round up
all possible property that the U.S. trustee or debtor in possession can get
their hands on, even if it is located outside the territorial boundaries of the
United States.
The U.S. 4th Circuit reaffirmed this notion in the recently decided In
re French case.37 The French court applied the U.S. Bankruptcy Code
provision dealing with fraudulent transfers in order to bring Bahamian real
property within the grasp of the estate. 38 The circuit court concluded that
the all encompassing language ofthe Code allowed the Bahamian property
to become part of the estate, stating, "All of the debtor's property, whether
domestic or foreign, is 'property of the estate' subject to the bankruptcy
court's in rem jurisdiction., 39 The circuit court further stated that Congress
intended that the code provision "makes clear that a trustee in bankruptcy
is vested with the title of the estate in property which is located without,
as well as within, the United States."4' Thus, the property to be included
in a case filed in the United States is deemed international in nature.
The only restraint on the trustee's reach in bringing property into an
estate is provided by who may be a debtor. Section 109 of the U.S.
Bankruptcy Code provides that any entity residing, having domicile, or a

35. 11 U.S.C. § 541(a) (1978).
36. Id.
37. In re French, 440 F.3d 145 (4th Cir. 2006). In the case, a trustee sought to apply U.S. law
to determine if a transfer of property located in the Bahamas was fraudulent or not. Id.The court
held that the U.S. Bankruptcy code should apply. Id.at 154.
38. Id.
39. Id. at 151. See also Hong Kong & Shanghai Banking Corp., Ltd. v. Simon, 153 F.3d 991,
996 (9th Cir. 1998).
40. G.A. Res. 52/158, supra note 31.
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place of business with property in the United States may file a bankruptcy
petition." Thus, even foreign corporations may file a Chapter 11 or
Chapter 7 case in the United States if they have assets located here.42
Under the new chapter 15, what is considered property of the estate
may be drastically limited compared to what is allowed in domestic
proceedings. Much of the property administered may be limited in the
foreign proceeding if the proceeding is deemed non-main. First, a Chapter
15 case is commenced when the foreign representative files a petition for
recognition of a foreign proceeding. 43 The petition must be accompanied
by official documentation as evidence of a foreign proceeding existing
outside the United States.' Upon recognition of the foreign proceeding by
the court, it must classify the proceeding as either a "foreign main
' In a foreign main
proceeding"45 or "foreign non-main proceeding."46
proceeding, certain provisions of the Bankruptcy Code apply with respect
to the debtor's property within U.S. jurisdiction, including the automatic
stay, and the sale, use, and lease provisions of the code.47 However, a
foreign main proceeding's estate and the protections that estates are
afforded as such are limited to the assets located in the territorial
jurisdiction of the United States.48 This language directly limits the vast
definition of property of the estate found in Chapter 15, section 541, as
well as the interpretation of the 4th Circuit in the In re French case.
This limitation presents problems for debtors. The provision mandates
that assets are protected only by the laws of the country in which they are
situated and not the law of the primary location of the debtor or any other
factor. If the French decision was heard after the amendments, then the
property located in the Bahamas would not be property of the estate, and
a debtor would have to file a separate insolvency proceeding under
Bahamian Law. Since the debtor in the French case was attempting to
keep the property out of the estate, the new law would have helped the
debtor, much to the dismay of the estate's creditors.49

41. 11 U.S.C. § 109(a); see How will New Chapter 15 Affect MultinationalRestructuring,
N.Y.L.J., July 11, 2005, at 9 col. 1 [hereinafter MultinationalRestructuring].
42. See MultinationalRestructuring,supranote 41.
43. 11 U.S.C. § 1515(a) (2005).
44. Id. § 1515(b).
45. 11 U.S.C. § 1502(4) (2005) (A "foreign main proceeding" Means proceeding pending in
the country where the debtor had the center of its main interests).
46. 11 U.S.C. § 1502(5) (2005) (A "foreign non main proceeding," other than a foreign main
proceeding, means a proceeding pending in a country where the debtor has an establishment).
47. 11 U.S.C. § 1521(a) (2005).
48. 11 U.S.C. § 1520(a) (2005).
49. See supra text accompanying note 37.
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On the other hand, if a proceeding is deemed a foreign non-main
proceeding, then a voluntary case under title 11 cannot be commenced,
preventing the formation of an estate within the territorial jurisdiction of
the United States.5" Thus, no voluntary estate would be able to be formed,
and the assets, under applicable local non-bankruptcy laws, would be
picked apart by their secured creditors. This hardly seems to benefit the
debtor in this respect.
In addition, the limitation of the estate's property under a main or nonmain proceeding seems to cut across Chapter 15's purpose of promoting
comity and global stability in trade and international business.51 In order
to salvage what property may be included in the estate under a foreign
main proceeding or foreign non-main proceeding in the United States, a
court must first deem where the "center of its main interests" (COMI) is
located. 52
IV. CENTER OF MAIN INTERESTS

The Code does not expressly define COMI.53 Scholars and judges have
made independent guesses based on different factors, which vary greatly
in weight, as shown below. The location of the debtor's COMI does not
appear to be an easy question to answer. If a multinational corporation
incorporated in England, Hong Kong, and the Bahamas, has its largest
offices in Moscow and Nairobi, but most of its creditors are located
directly over Russian borders in China, then it is unclear if the location of
the debtor's operations and principal place of business govern the
determination of COMI. The location of the debtor's assets or the location
of creditors could also be considered when determining which country
should be deemed the COMI. This language in a Chapter 15 proceeding
was meant to increase consistency when determining which country's laws
should be applied; however, it may have only exacerbated the ambiguity.
Differing opinions regarding this determination are constantly
surfacing. In Chapter 15 proceedings, the lack of clarity has facilitated
forum shopping for debtors as well as creditors to speculate where the
debtor's COMI is located.54

50.
51.
52.
53.
54.

11 U.S.C.
11 U.S.C.
11 U.S.C.
11 U.S.C.
Id.

§ 1511(a)(2005).
§ 1501(a) (2005).
§ 1502 (2005).
§ 1502(4) (2005).
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Professor Jay Westbrook, an eminent scholar of international
bankruptcy law, contends that the U.S. "principal place of business" test
should be the predominant indicator to determine where the debtor's
COMI is located. 5 Respectfully, this analysis is fundamentally flawed.
The test's application nets inconsistent results and does not speak to the
purpose of the Model Law. Furthermore, because Congress used the
Model Law language of "center of main interests" instead of the U.S.
based "principal place of business" test, it would appear that the principal
place of business was not intended to determine an estate's core.56
Moreover, the term "interests" in itself has caused quite a stir under the
new amendments, as its definition has varied widely based on different
jurisdictions' interpretations in the United States.5 7 Thus, the principal
place ofbusiness test does not seem to be the best method to determine the
COMI.
Others contend that the place of incorporation,58 the company
headquarters, 9 or even the primary location of the company's assets60 are
the correct and predominant factors to determine the debtor's COMI. With
that being said, there is no clear cut answer, and we must wait to see what
factors U.S. courts will apply and under what theory.
The first major case to test the Chapter 15 COMI language came
recently in the Southern District of New York. 6 ' However, Judge Burton
did not specify the reason why in this case the corporations' COMI was
located in the United States to warrant a foreign main proceeding
recognition. Counsel for the debtor in In re La Mutuelle du Mans lARD
UnitedKingdom Branch MMA Account (Chapter15 Case No. 05-60100)
reaffirmed the vagueness of the statute's language stating that, "Chapter
15 contains numerous intricacies not readily apparent on its face, and that

55. Lynn M. LoPucki, Universalism Unravels, 79 AM. BANKR. L.J. 143, 144 (2005).
56. Principal place of business is used frequently in the United States. See 5 U.S.C. § 552 &
552a. See, e.g., FLA. STAT. § 865.09.
57. For an interesting early analysis on differing courts' interpretations of the word
"interests" in a bankruptcy setting, pursuant to 522(p), see In re McNabb, 326 B.R. 785 (Bankr. D.
Ariz. 2005), In re Kaplan, 331 B.R. 483 (Bankr. S.D. Fla. 2005), and In re Landahl, 338 B.R. 920
(Bankr. M.D. Fla. 2006).
58. LoPucki, supranote 55, at 145.
59. Jay Westbrook, A GlobalSolution to MultinationalDefault,98 MICH. L. REv. 2276,2322
(2000).
60. See supra notes 45-46 and accompanying text.
61. See In re La Mutuelle du Mans IARD United Kingdom Branch MMA Account (Chapter
15 Case No. 05-60100).
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absent further amendment to the Code, fleshing them out could be a long
process. 62
A more viable and internationally accepted test to determine the COMI
is to root the determination in the widely accepted Most Substantial
Relationship Test.63 The Most Substantial Relationship Test is a
universally applicable method to determine which countries' laws are
applied in conflicts of low scenario and is commonly used under the
Convention on the International Sale of Goods.' This test is designed to
designate the countries' laws which have the "most significant relationship
to the transaction and the parties. "65 Many other international conventions
have echoed this exact sentiment to determine which countries' laws
should be applied in such a setting.6 6 Morris indicates that the Most
Substantial Relationship Test is the "most, impressive, comprehensive, and
valuable method to determine the conflicts of law., 67 Furthermore, this test
promotes fairness among all involved parties by applying the law of the
country that has the greatest interest of the outcome of the case, or as some
other might say, the COMI. 68 Furthermore, adoption of the Most
Substantial Relationship Test would seem consistent with the Chapter 15
interpretation provision providing that, "[i]n interpreting this chapter, the
court shall consider its international origin.. . ," thus speaking directly to
the international interpretation and its universal application.69
There are a variety of factors to determine which laws should be
applied under the Most Substantial Relationship Test. Place of
performance, characteristic of performance, location of the assets as well
as the location of the parties involved are all applied by international
courts and tribunals to determine the country with the greatest interest in
the dispute.7 °
Applying this test to a bankruptcy context would not prove difficult.
Taken as a whole, the debtor's asset location, location of creditors, and

62. Selinda Melnik, 45 INT'L INSOLVENCY REv. (2006).
63. 2 MARK Z. PLOTKIN, E-COMMERCE LAW & BUSINESS § 19.05(B) (2003).
64. RESTATEMENT (SECOND) OF CONFLICTS § 6.
65. C. NAGY, CONFLICTS OF LAW 143 (2005).
66. See RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 187 (1971); Convention on the
Law Applicable to Contractual Obligations, European Economic Communities, art. 4, June 19,
1980, 23 O.J. Eur. Comm. (No. L 266) 1 (1980).
67. RUSSELL J. WEINTRAUB, INTERNATIONAL LITIGATION AND ARBITRATION: PRACTICE AND
PLANNING 123 (2006).
68. M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 22 (1972).

69. 11 U.S.C. § 1508 (2005).
70. ICC Award No. 5713 (1989); ICC Award. No. 4996 (1985).
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where the transaction between the parties occurred, would determine
which countries should be considered the location of the debtor's COMI.
Corporate and bankruptcy scholars may, reading this interpretation at
first blush, find it appalling. The point to take in mind, though, is that
factors such as the place of incorporation, asset location, and headquarters
location deal only with the location of the debtor.Also, the Chapter 15 test
provides for the debtor's COMI. For an insolvent corporation, many, if not
all, of those "interests" are that of the debtor's creditors. In addition,
corporations owe a fiduciary duty to creditors when they become insolvent
or reach the "zone of insolvency," thus mandating the corporation's board
of directors to protect the interests of the creditors. 7' In sum, the debtor's
interests became that of the creditors.
It would be logical to assume that contacts made with creditors should
also be considered when determining the debtor's COMI. One example of
creditors' location being considered to decide where a case should be
heard is within a motion to change venue.7 2 The proximity of the creditors
to the court, the location of the assets, and the proximity of necessary
witnesses are all factors that courts consider to determine which venue
would be appropriate to hear the case.73 Similarly, the location and
contacts with creditors in foreign locations should be included when
deciding where the corporation's main interests are located. This analysis
does not advocate that if all funding was sent transnational, and there are
no other contacts with the forum, to apply the insolvency laws of the
creditor. Rather, this analysis simply suggests applying such a
circumstance as a factor.
For example, if ABC has assets in the United States, its headquarters
in London, England, place of incorporation in the Bahamas, but most of
its creditors gave funding in exchange for security interests in the United
States, then it might appear from a totality of the circumstances, that it is
the United States that has the most substantial relationship to the
insolvency proceeding. From such facts a court should decide that the
United States is the debtor's COMI.
This approach would also speak directly to the goal of section 1501(3)
of fair and efficient administration, by protecting the interests of all
creditors and debtors alike.7 4 Thus, this totality of the circumstances

71. Credit Lyonnais Bank Nederland, N.V. v. Pathe Commc'ns Corp., 1991 Del. Ch. Lexis
215 (Del. Chanc. 1991).
72. In re 19101 Corp., 74 B.R. 34, 35 (Bankr. D.R.I. 1987).
73. Id.
74. 11 U.S.C. § 1501(a)(3) (2005).
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analysis will lead to more equitable application of the laws that are most
closely connected to the debtor's interests.
Furthermore, the application of the Most Substantial Relationship test
will prevent potential forum shopping by debtors and pre-emptive
planning to maximize their post-petition position. This method will
prevent companies from being able to change their COMI simply by
moving assets across borders. For example, this would have prevented
Dreco Energy and Singer N.V. from changing their center of main
interests by moving their "headquarters" to the United States from Canada
and Hong Kong respectively in anticipation of bankruptcy.75 Under the
Most Substantial Relationship Test, in determining both Dreco and
Singer's COMI the court would factor where their lending and credit
arrangements took place,76 and thus their COMI would likely remain in
Canada and Hong Kong respectively. This analysis takes the debtor's
ability to choose the governing law out of the debtor's hands. This
restriction would be consistent with the new Chapter 15 and would lead to
certainty in international trade and investment.
V. WHICH COUNTRY'S LAWS SHOULD THE UNITED STATES APPLY?

One of the fundamental goals of establishing the new Chapter 15 was
to centralize the property of the estate around one country and evaluate the
estate under that country's law.7 7 This is an attempt to ensure that all
creditors, regardless of their geographical location, are afforded equal
rights under one set of laws. This concept is based on the modern trend of
universalism. The universalism approach seeks to centralize proceedings
in one forum, typically in the country where the debtor's COMI are based,
while permitting ancillary proceedings in other jurisdictions to effectuate
the orderly administration of the estate's assets.78
At the complete opposite end of the spectrum, the territorialism
approach emphasizes the application of local laws in ancillary bankruptcy
proceedings when administering the entire insolvency case.79
Territorialism is the view that a bankruptcy case should only be used to

75. See LYNN M. LoPuciu, COURTING FAILURE: How COMPETITION FOR BIG CASES IS
CORRUPTING THE BANKRUPTCY COURTS 34, 224-28 (2005).
76. Id. Companies received and negotiated credit in their previously based country of origin.
77. Id.
78. See Nancy A. Mitchell et al., Ancillary Proceedings Should the Tail Wag the Dog?,
Canadian-American Symposium on Cross-Border Insolvency Law, Toronto, Ontario, Canada (Feb.
11, 2005), at 1.
79. Id.

Published by UF Law Scholarship Repository, 2007

13

Florida Journal of International Law, Vol. 19, Iss. 3 [2007], Art. 3

FLORIDA JOURNAL OF INTERNATIONAL LA W

(Vol. 19

administer the domestically located assets of a multinational debtor under
domestic law for the benefit of domestic creditors, using reorganization or
liquidation. 80 Notable scholars have contrasting opinions about which
method should be used. Most significantly, Professor Lynn LoPucki and
Professor Westbrook have contrasted sharply in their views on this issue.
LoPucki endorses at least some form of territorialism.8" This was the
approach used by the United States until the 1970s. 82 According to his
theory, assets in other countries should be administered by separate
insolvency proceedings based solely on the country's laws in which the
assets are located.83 To illustrate, suppose that Corporation ABC owns an
office building in Rio de Janeiro, Brazil, a manufacturing plant in Cairo,
Egypt, and inventory located in a warehouse in Cologne, Germany. Also
presume that ABC has creditors in each country. Under the territorialism
approach, if Corporation ABC filed for reorganization in Brazil, only the
office building would become property of the estate, and only the Brazilian
creditors would have a claim against ABC's estate. Under this view, the
corporation's assets located outside of Brazil would not become part of the
estate, and aside from their potential failure to be paid, the other creditors
would remain unaffected by the Brazilian insolvency proceeding. The
territorialism approach is currently being used by the emerging markets of
Brazil and India.84
There are a variety of downsides to the territorialism approach. First,
the cost and time in dissolving a corporation are higher than under a
universalism approach. Every corporation would have to file a separate
petition in each country in which it had assets located, pay local counsel
to handle the winding up of the business, and pay a variety of costs
associated with the administration of each individual "estate. 85
Secondly, many creditors are not fairly treated. The creditors, upon
liquidation, are provided only with the assets located in the country where

80. Id.
81. Lynn LoPucki, The Casefor CooperativeTerritorialityin InternationalBankruptcy, 98
MICH. L. REv. 2216, 2217 (2000).
82. Samuel L. Bufford, Global Venue Controls are Coming: A Reply to ProfessorLoPucki,
79 Am.BANKR. L.J. 105, 113-14 (2005).
83. Jay M. Goffiman & Evan A. Michael, Cross Border Insolvencies, available at
http://68.72.75. 1/abidata/online/conference/03nybc/Goffman.html (last visited Dec. 31, 2007).
84. See generally Lei No. 11.101, de 9 de fevereiro de 2005, D.O.U. de 09.02.2005 (Brazil),
translationavailableathttp://www.bestbrazil.org.br/pages/publications/LegalReference/legal/I
Lei_ 11101 i.pdf; The Companies Act, 1956, Indian Law §§ 433-483; Companies Act §§ 528-545
(1956).
85. Supra note 32.
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the debtor and creditor are both located.86 This presents a huge quagmire
when pressed against U.S. priority laws. 7 For example, unsecured
creditors of the debtor, which happen to be located where the debtor filed,
may receive full or a higher percentage of their claim than creditors
located elsewhere, simply because the creditor's location happens to be
where the insolvent corporation has most of its valuable assets, and not
where the other secured creditors are located. 88 This concept is difficult for
American trained bankruptcy practitioners to handle.
Third, debtors may be able to preemptively plan for bankruptcy to
maximize their total net worth. For example, suppose ABC had assets
worth 100 million dollars and 500 million in unsecured debt in Japan, but
in Russia had only 10 million in debt and 1 million in assets. If ABC
relocated its movable assets from Japan to Russia and filed for liquidation
proceedings in each country, then the corporation would effectively reduce
its payout to its Japanese creditors and discharge the remainder of its
debts. On the other hand, the corporation would fall into the black in
Russia, thus retaining most of its assets and equity, but with little liability,
giving it a fresh start.89 In a sense, the territorial approach creates a forum
for "liability dumping." This problem speaks to the heart of how the debtor
would advance its interests over the interests of its creditors.90
Consequently, the territorialism approach seeks to keep local interests
separate from foreign interests to maximize the debtor's estate value for
the benefit of all creditors; however, it seems to foster an opposite effect.
The universalism approach to a corporation's insolvency proceeding
contrasts greatly with the territorialistic approach. The universalism
approach promotes cooperation between each affected country in the
administration of a debtor's estate. This system promotes a centralized
administration of the debtor's assets in one main proceeding, regardless of
its physical location.9" The universalism approach is a theory that has been
adopted by the United States and is also supported by Westbrook.92

86. Multinational creditors are beyond the scope of this Note, however, under a territorial
approach, regard must be given to where the credit arrangement took place, and under which
creditors.
87. See 11 U.S.C. § 507.
88. However, the creditor may have a claim against its legal counsel for not knowing the
relevant local insolvency laws and rules.
89. Although transferring assets over borders for purposes ofevading creditors could be seen
as fraudulent, there appears to be no law that prohibits such movement as long as it does not change
hands. For a U.S. definition of when property is recoverable for fraud, see 11 U.S.C. § 548 (2005).
90. Westbrook, supra note 59, at 2309.
91. Biery et al., supra note 23, at 29.
92. See 11 U.S.C. § 1501 (2005); Westbrook, supranote 59, at 2287.
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Furthermore, this approach is embodied by the new Chapter 15. 9'
Capturing the spirit of universalism, Congress has authorized U.S.
Bankruptcy Courts to provide assistance to comply with foreign
proceedings. 94 Moreover, Congress, in a adopting the UNCITRAL Modei
Law, has endorsed the universalism approach and encouraged "fair and
efficient administration of cross-border insolvencies that protects the
interests of all creditors, and other interested entities, including the debtor
",95

The universalism approach is not without critics. LoPucki argues that
"because multinational companies do not have home countries in any
meaningful sense, the indeterminacy of the home-country standard under
a universalistic approach would lead to forum shopping and promote
jurisdictional competition." 96 Secondly, there is no indication that foreign
courts will respect the rulings of the U.S. Bankruptcy Courts, as this Note
will discuss below. All in all, a universalism approach will allow foreign
courts to compete for these large bankruptcy cases. 97 Contrary to
LoPucki's wishes, Chapter 15 has adopted the universalism approach.
The lack of universal and uniform adoption of the Model Law will
cause problems for insolvent U.S.-based businesses. Territorialism
countries will keep to their isolationistic judicial administration, while
universalism countries will open the floodgates and allow competition for
cases across borders. The true problem in this analysis is when countries
with a territorial and a universalism approach cross paths. If a
multinational business is based in Ireland, has creditors in the United
States and in China, and has assets in all three countries, the administration
of their insolvency filing will become much more complicated. Depending
on where the Ireland based business files for insolvency, which foreign
courts will respect the decisions of the U.S. court, and how the property
will be divided, the rights of the debtor and creditors will vary greatly. The
Chinese-based assets will be domestically divided up between the local
creditors, the Ireland-based assets will most like be governed by the E.U.
insolvency laws, and the U.S.-based creditors may not even receive the
protection of Chapter 15, depending on if the corporation files a foreign
proceeding in the United States. This dichotomy presents a variety of
choices and problems for potential debtors. Until the laws of nations that
use either of these approaches are harmonized, uncertainty will remain. To

93.
94.
95.
96.
97.

See 11 U.S.C. § 1501 (2005).
11 U.S.C. § 1507 (2005).
11 U.S.C. § 150 1(a)(3) (2005) (emphasis added).
Biery et al., supra note 23, at 30.
LoPucki, supra note 81, at 2228.
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avoid such disasters, a debtor attempting reorganization should file a
petition in the country with the strictest laws pertaining to recognition to
prevent duplicate costs in filing insolvency proceedings, to prevent
additional attorney fees and costs, and also speed the process of the
debtor's reorganization.
VI. JUDICIAL COMITY
One of the purposes of the new Chapter 15 is to create comity between
countries and their courts in order to efficiently administer insolvency
proceedings.98 However, it is more difficult to carry out this purpose when
foreign courts do not respect the decisions of the U.S. Bankruptcy Court?
After a U.S. Court has determined a proceeding is main or non-main, a
foreign representative must then ask foreign courts to respect not only the
U.S. decisions, but also theirjudgments as well. If a foreign court does not
respect the decision entered by the U.S. bankruptcy judge, a multinational
corporation will be forced to file its proceedings in another country in
which they have interests, a circumstance which may lead to reverse forum
shopping and increase costs for corporations having to file multiple
petitions. Thus, the fundamental purposes of judicial comity would be
defeated.
Valid judgments of courts of foreign jurisdictions are entitled to
extraterritorial effect in the Federal District Courts of the United States.99
However, the problem arises whenforeign courts do not reciprocate. Some
countries, including China, do not respect the decisions, including
judgments of U.S. courts, resulting in plaintiffs having to sue twice, once
in the United States and again in China.' 0 As discussed above, many
courts have not adopted the UNCITRAL Model Law on cross border
insolvency in any form, and are not mandated to follow the principal of
comity set forth within its purposes. As Professor Biery and colleagues
state, "Until such time as international insolvency laws are reconciled,
forum shopping will remain a concern as transnational debtors must

98. Mitchell et al., supra note 78, at 17.
99. 30 AM. JUR. 2D Executions § 725 (2005); see also Ritchie v. McMullen, 159 U.S. 235,
240 (1895).
100. Dan Harris,EnforcingForeignJudgments in China-Let'sSue Twice, CHINALAw BLOG,
Mar. 25, 2006, http://www.chinalawblog.com/2006/03/enforcingforeignjudgmentsin.html.
Judicial comity should not be confused with the universal and territorial approach of law
application; law application is based upon which country's law should be applied in the matter, but
judicial comity is based solely on whether a foreign court will respect a decision of another court.
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balance the alternatives available to them in the international insolvency
context."' 0 '
Another example of a lack in judicial comity occurs in India. Indian
courts will not recognize any foreign insolvency procedures over an Indian
Company. 12 Thus, a U.S. bankruptcy judge's decision andjudgment made
regarding an insolvent Indian corporation does not always get recognized
in India. Insolvency procedures over an "Indian company" must be passed
by the Company Court, and no foreign court has authority to declare an
Indian company as being "wound up" for purposes of liquidation.0 3 In
general, only judgments from a reciprocating country, as noted in the
Indian Official Gazette, are recognized.I"
In addition, Brazilian law takes a very similar approach to that of India
in regard to recognizing foreign proceedings and foreign decisions related
to such proceedings. "The bankruptcy law in Brazil does not provide for
the recognition of, or cooperation with, parallel proceedings in other
jurisdictions."' °5 Thus, if multinational companies attempt to file
insolvency proceedings in the United States, and wish to enforce the
decision in Brazil, like India, their attempts, time, money, and energy will
prove fruitless.
Section 1501 demands that U.S. courts recognize a valid foreign
judgment regarding insolvency proceedings.0 6 It adopts the Model Law
in an attempt to lead other countries to practice uniformity in insolvency
proceedings.'0 7 However, the reality is that it may have exasperated the
situation. When corporations are able to discern which countries enforce
foreign judgments, they will have enough knowledge to make an important
determination. Having this knowledge, corporations and companies may
think twice when they spend their money on insolvency proceedings in the
United States, since those judgments may not be enforced in other
countries in which they have interests."8
Essentially, the adoption of Chapter 15 may have caused more
problems for debtors than what was intended. The Model Law was
supposed to harmonize all countries' pre-existing insolvency laws

101. Biery et al., supra note 23, at 57.
102. INDIANLAW§§ 433-483, Companies Act §§ 528-545 (1956).
103. Id.
104. Id.
105. Thomas B. Felsberg, Cross-Border Insolvencies and Restructuring in Brazil, Jan. 27,
2003, http://www.amercol.org/images/Felsberg%20-%20Cross%20Border/20Insolvency.pdf.
106. 11 U.S.C. § 1501 (2005).
107. Id.
108. See UNCITRAL MODEL LAW, supra note 5.
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pertaining to multinational business entities. 9 The United States lead the
charge in this attack. However, the United States has had limited success
in persuading other countries to adopt the Model Law with or without
reservations. The Model Law has been adopted only by a number of
countries, including Mexico, Poland, Romania, and South Africa. 1 0 The
big disappointment was the European Union's decision to use the
European Union Regulation on Insolvency instead of the Model Law,
which treats foreign debtors' rights and obligations differently than the
Model Law.''

VII. NOT So AUTOMATIC-STAY
In a purely domestic case in the United States, the filing of a petition
under Chapters 7, 11, or 13 will impose an automatic stay.12 The stay
prevents creditors from attempting to collect debts through execution,
collection calls, judgments, as well as creditor self-help." 3 The purpose of
the stay is to preserve the estate for all creditors, not just the eager sharks
looking to instantly collect or get their collateral returned." 4 This stay
happens "automatically" in the United States, preventing further creditor
action from the moment that the petition is simply filed with the court. 15
This instant protection is afforded to "all entities," simply by filling out the
paperwork, contingent only on the clerk's acceptance." 6 Thus, in the
United States, for domestic debtors this protection is in fact, automatic.
In the new Chapter 15, "a wide range of relief [for foreign debtors]
becomes available under American bankruptcy law, including the

automatic stay provision in section 362 [of title

11]",,1 17

However, as

foreign corporations and businesses have already discovered, the stay is
anything but automatic. Few debtors may be aware that the new Chapter
15 provides that an order granting recognition of the foreign proceeding
is a prerequisite for a debtor to obtain any relief from any court in the

109. BOB WESSELS, CURRENT TOPICS OF INTERNATIONAL INSOLVENCY LAW 41 (2004).

110. Status of 1997 Model Law on Cross-Border Insolvency, http://www.uncitral.org/
uncitral/en/uncitraltexts/insolvency/i 997Model status.html.
111.

WESSELS, supranote 109, at 1.

112. 11 U.S.C. § 362 (2006).
113. Id.
114. Dean v. Trans World Airlines, Inc., 72 .3d 754, 755-56 (9th Cir. 1995).
115. 11 U.S.C.A. § 362 (2006).
116. The acceptance is still subject to 11 U.S.C. § 109 because qualification of who may
become a debtor and prerequisites must be satisfied under BAPCPA.
117. 11 U.S.C. § 1520 (2005). See also United States v. J.A. Jones Constr. Group, LLC, 333
B.R. 637, 638 (E.D.N.Y. 2005).
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United States, including the automatic stay." l 8 As a New York federal
district court stated, "Relief under Chapter 15 is available only after a
foreign representative commences an ancillary proceeding for recognition
of a foreign proceeding before a bankruptcy court."" 9 If a corporation fails
to be recognized by the U.S. courts, the debtor will not be entitled to stay
protection.
Multinational corporations are already finding this out the hard way. In
United States v. JA. Jones Construction Group, LLC, the defendant
corporation in the plaintiff's district court lawsuit had a parent corporation
that was in bankruptcy in Canada. 2 0 The Canadian interim receiver sought
a stay on the district court action in accordance with Canadian bankruptcy
law.' 2' The district court held that in the absence of recognition under
Chapter 15, it would have no authority to consider the interim receiver's
request for stay. 2 2 The court pointed out that the inherent flaw within
section 1520 was to require recognition of a foreign proceeding before
granting such relief' 23 The district court further pointed out that
recognition24 itself was not an instant process, and takes time for the court
1
to decide.
The determination that must be made is how complicated it is for the
court to recognize the proceeding. The recognition procedure under
Chapter 15 in itself is not easy. Any petition must be accompanied by:
(1) a certified copy of the decision commencing such foreign
proceeding and appointing the foreign representative; (2) a
certificate from the foreign court affirming the existence of such
foreign proceeding and of the appointment of the foreign
representative; or (3) ...any other evidence acceptable to the court
of the existence of such foreign25 proceeding and of the appointment
of the foreign representative. 1
Proving the existence of such foreign proceeding has foreign debtors in a
state of flux. To recognize a foreign proceeding, U.S. bankruptcy judges
must determine if a foreign proceeding is valid under the foreign main

118.
119.
120.
121.
122.
123.
124.
125.

See supratext accompanying note 49.
11 U.S.C. 1504 (2005); J.A. Jones Constr. Group, 333 B.R. at 638.
J.A. Jones Constr. Group, 333 B.R. at 637-38.
Id.
Id.at 639.
Id.at 638.
Id. at 638-39.
11 U.S.C. 1515(b) (2005); see also JA.Jones Constr.Group, 333 B.R. at 638-39.
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proceeding's insolvency laws, 12 6 of which the U.S. bankruptcy judge is
most likely not familiar.
It is much more difficult for a debtor's petition under foreign laws to
be recognized in many countries, and in turn, it may not be recognized
within the United States. In In re Master Home Furniture Company,
members of a Taiwanese corporation's board of directors filed an ancillary
petition in the United States seeking automatic stay protection from its
creditors based within the United States.127 The corporation previously
filed for reorganization under Taiwanese laws, but under Taiwanese laws,
the proceeding was not fully recognized. 28 The foreign corporation only
had an interim decree for reorganization, which did not include any
procedures to begin reorganizing the company. 2 9 In denying recognition,
the district court stated that "in order for a foreign proceeding to be
pending, there must be judicial or administrative oversight of the business
operations of the corporation."' 30 The district court did not recognize the
petition because it did not have a "foreign proceeding."''
Selinda Melnik, a prominent New York bankruptcy attorney, refers to
this prerequisite as the "new entry visa" for foreign debtors attempting to
receive protection by the U.S. court system. 3 2 Although the new Chapter
15 is a step up from the old section 304, which required a court order for
the imposition of a stay on domestic creditor collection action,'33 the new
chapter 15 does not go far enough to protect the immediate interests of the
foreign debtor.
The recognition of a foreign proceeding takes place by giving notice to
all known creditors. 3 4 By filing the petition for recognition with the U.S.
courts and giving globally based creditors notice of such filing, alarms will
sound for creditors worldwide. Creditors' attorneys, in an attempt to obtain
priority over assets or secure the assets themselves under applicable non126. 11 U.S.C. 1515(b) (2005).
127. In re Master Home Furniture Co., 261 B.R. 671, 673-74 (Bankr. C.D. Cal. 2001).
128. Id. at 675-76. The court did not state the requirements under Taiwanese laws. Id. The
U.S. method of simply filing a voluntary chapter 7 or 11 petitions would not provide the
corporation any immediate protection. Id. at 677.
129. Id. at 676.
130. Id. at 677.
131. Id.
132. Selinda Melnik, What Happens in Chapter 15?, http://eapdlaw.com/files/News/
9ae303e6-0a24-4e56-b3c3-0810778394a8/Presentation/NewsAttachmentlb42cfe41-45c7-43ffal d9-097 1d3c36bOe/What%20happens%20in %20chapter/o201 5_Melnik.pdf(last visited Dec. 17,
2007).
133. 11 U.S.C. § 304(b)(1)(1978). See alsoIn re Artimm, 278 B.R. 832,841-42 (Bankr. C.D.
Cal. 2002).
134. 11 U.S.C. § 1514 (2005).
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bankruptcy law, may file suit immediately in the United States, as well as
other countries in which the debtor has assets. Creditors will have ample
time to do so, as courts unfamiliar with foreign laws and recognition
proceedings will need a significant amount of time to determine if a
foreign proceeding even exists. Thus, any swift judgment for creditors
during the determination for recognition period will increase a creditor's
position and a debtor in that situation would remain defenseless against its
creditors' demands and actions.
The resolution to this situation appears to be an easy one. The Senate
and House should amend or modify the current provisions dealing with the
recognition proceeding and how it will affect the automatic stay and the
relief that it grants. A clause should be provided within the recognition
procedure that indicates that the automatic stay protection of section 362
is afforded to the debtor immediately upon filing documents for a request
for relief. This amendment would seem consistent with the Code
recognition provision stating that all documents submitted by a foreign
representative are presumed valid.3 3 A further clarification should
stipulate that the stay may be lifted upon proper motion if the procedure
for claiming recognition
has not been met by the statutory requirements
36
after further review. 1
These provisions will prevent swift creditors from benefiting from the
time lag resulting from a court making such recognition determination, and
will prevent debtors from abusing the automatic stay as a method to defer
creditor collection. The result would be an application that is uniform with
the other sections of the Bankruptcy Code, and gives equal protection
under the law (literally) to both foreign and domestically based creditors.
VIII. FOREIGN DISCHARGE UNDER CHAPTER 15

U.S. courts define "discharge" as,
A release of a debtor from personal liability for certain
dischargeable debts set forth in the Bankruptcy Code. (A discharge
releases a debtor from personal liability for certain debts known as
dischargeable debts and prevents the creditors owed those debts
from taking any action against the debtor to collect the debts. The
discharge also prohibits creditors from communicating with the

135.

11 U.S.C. § 1516(b) (2005).

136. See supra text accompanying note 110.
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debtor regarding [the collection of]3 the
7 debt, including telephone
contact.)'
personal
and
calls, letters,
In a traditional domestic case in the United States, such discharge
is
38
granted by the Bankruptcy Code in Chapter 7, 11, 12, and 13 cases.'
In a Chapter 15 case, a foreign representative is allowed to commence
any of the aforementioned cases, either voluntarily or involuntarily.' In
doing so, they are afforded the same discharge protections that the Chapter
7, 11, 12, and 13 cases provide. The purported goal is for the reorganized
discharge to block enforcement of pre-bankruptcy debts in the country in
which the discharge was granted. 40 The Supreme Court enforced this goal
in the landmark decision of SouthernRy. Co. v. Gebhard.'4 ' However, the
problem with the discharge of these debts lies inherently within the
enforcement of the discharge.
In the United States, state court decisions are given "full faith and
credit" by other state courts, which is mandated by the Full Faith and
Credit Clause in Article IV of the U.S. Constitution.' This clause creates
a sense of comity between states within the Union, resulting in a
"'sisterhood' of the states as we know it."' 43 By the very nature of this
clause, cultural and minor legal differences between the states are glossed
over by enforcing the valid state judgments of sister state courts. 144
Unfortunately, there is no super-sovereign that ties the U.S. judgments to
the courts of other sovereign nations. As a result, many of these judgments
are not enforced.
In addition, the United States may not discharge a debt if to do so
would be against public policy. 45 The Model Law states that nothing

137. Definition retrieved and available from the U.S. Courts Web Site, at http://www.
uscourts.gov/bankruptcycourts/bankruptcybasics/glossary.html#discharge (last visited Dec. 15,
2007).
138. Under plans of reorganization, discharge is granted only after the plan has been fulfilled
and the court confirms it. Thus, it may take anywhere from 3 to 5 years for the discharge of the debt
to take place.
139. 11 U.S.C. § 1511(a) (2005).
140. Jay Westbrook, Chapter15 and Discharge,13 AM. BANKR. INST. L. REv. 2,507 (2005).
141. Canada Southern Ry. Co. v. Gebhard, 109 U.S. 527, 538 (1883).
142. See 28 U.S.C. § 1738 (2000).
143. Lindsay Vest, Cross-BorderJudgments and the Public Policy Exception: Solving the
ForeignJudgment Quandaryby Way of TribalCourts, 153 U. PA. L. REv. 797,802 (2001) (quoting
Robert Lawrence, The Convergenceof Cross-BoundaryEnforcement Theories in AmericanIndian
Law: An Attempt to Reconcile Full Faithand Credit, Comity and Asymmetry, 18 QUINNIPIAC L.
REv. 115 (1998)).
144. Id.
145. 11 U.S.C. § 1506 (2005).
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prohibits a court from refusing to take action on matters governed by the
Model Law if such action would be "manifestly contrary" to the public
policy of that country. 146 Westbrook asserts that based on the narrowly
tailored law, there are limits to this use.'4 7 For instance, there are several
exceptions to the dischargability of these debts, such as a tax, student
loans, fraud, domestic support obligations,
and willful and malicious injury
48
1
another.
on
debtor
one
by
inflicted
If these exceptions are present in the United States, are we to assume
that these exceptions, along with a variety of others, are not present in a
foreign country? On the contrary, in many cases, there are more exceptions
beyond the U.S. laundry list. Furthermore, these exceptions must be
evaluated by foreign courts in order to receive discharge. It is within the
49
public policy clause that these foreign courts are given great discretion.
Thus, it is up to the determination of each foreign countries' judicial body
to determine what is "manifestly contrary" to the public policy of their
own laws.
Corporations and transnational businesses may be forced to learn the
traditions and history of every country that they do business with to learn
that country's "public policy." This task entails an attempt to predict if
discharge of any debts from that country will be granted. U.S.-based
business people frequently overlook such public policy concerns, however,
one such case may come in the form of our own protected right of
Freedom of Speech and Freedom of the Press.'5 In Europe, these same
rights are restricted when fleshed against European history. Suppose an
American based seller sold historical memorabilia all over the world,
including memorabilia from the Nazi Party during World War II. Then
suppose that a German based lender financed the entire operation, but then
the American seller filed for chapter 11 protection, seeking to discharge
part of his debt that he owed to the German based creditor. A European
Union court may not enforce a bankruptcy court's judgment granting
discharge to the debt from the sale of Nazi merchandise, as granting such
discharge to sellers of prohibited items would be "manifestly contrary" to
the public policy of the European Union. 5 ' Therefore, the public policy
146. See UNCITRAL MODEL LAW, supranote 5, art. 6; see also 11 U.S.C. § 1506 (2005).
147. Supra text accompanying note 4.
148. See generally 11 U.S.C. § 523(a) (2005).
149. Vest, supra note 143, at 808.
150. U.S. CONST. amend. I.
151. Faurisson v. France, Communication no. 550/1993, Hum. Rts. Comm., U.N. Doc.
A/52/40 (1999). Robert Faurisson expressed doubt regarding the Holocaust, including the mass
extermination of Jews, existence of gas chambers, and the number of people killed. He was
removed from his university chair in 1991. Under French law, in particular, the Gayssot Act made
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exception may be a bit broader in application than scholars such as
Westbrook suggest.
Thus, the discharge of debts in foreign nations may prove to be more
difficult than it would appear. Although the new Chapter 15 allows U.S.
courts to grant such a discharge from foreign courts, the same may not be
said about foreign court's enforcement. The public policy exception to the
Model Law, if adopted by other nations, may act as a cultural wedge that
will deny many business organizations a discharge. Thus, when seeking
be sure to study a foreign country's history and
discharge abroad, one must
52
legislation.
bankruptcy
IX. CONCLUSION

Chapter 15 implementation has provided cross-border insolvency
attorneys with much to think about. In an attempt to improve the lives of
all those seeking protection through reorganization or liquidation, Chapter
15 still has holes a 747 could fly through. It is the foreign based debtors
that will be prejudiced by the new Chapter 15, which is exactly for whom
Chapter 15 was implemented to protect. Foreign debtors and foreign
creditors will have to rethink their filing impulses in order to maximize
their post-insolvency lives.
Foreign debtors must consider where all of the operations and assets,
as well as creditors, are located before even thinking of printing out a
petition form. Much consideration must be given to issues such as
dischargeability, stay protection, and where the debtor has its "center of
main interests." Furthermore, attorneys must determine which countries
will respect the laws and judgments of the United States in order to
prevent duplication of time and energy in reorganizing or liquidating their
client's business operations.
Foreign creditors are also greatly affected by the cat and mouse game
that is chapter 15. Creditors must also do their research on U.S. based law,
as well as the location of debtors' other assets and liabilities to begin

it an offense to contest the existence of the crimes committed against humanity defined by the
London Charter in 1945. The law was upheld, the court stating that it was a legitimate purpose of
repressing anti-Semitic feelings and for the Jewish community to live without fear, and Faurisson's
acts were in clear violation. The court also noted that the United States has a much broader public
policy of tolerance of hate speech than the policy applied by the court in this judgment.
152. This is an example of why American, as well as world, history should be taught in the
secondary education classroom. Although not its actual intended use, it will help many business
persons in the long run when doing business abroad.
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negotiations to prevent inequity in dealing with foreign court systems,
especially the United States.
Chapter 15 is a step in the right direction. However, until we take
further steps to develop our newly born Chapter 15 and urge other nations
to adopt the Model Law, issues such as forum selection, asset relocation,
judgment enforcement, and debtor relocation will remain serious
problems.
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